IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

HEARTLAND SURG CAL SPECI ALTY
HOSPI TAL, LLC,

Plaintiff, CIVIL ACTION
V. No. 05-2164-M.B
M DWEST DIVISION, INC., et al.,

Def endant .
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MEMORANDUM AND ORDER

This case cones before the court on defendant Board of Trustees
of North Kansas Cty Hospital’'s (“Board”) notion to dismss
plaintiff’s clainms for antitrust damages in counts 1 and 2 and di sm ss
count 3 in its entirety. (Doc. 75). The notion has been fully
briefed and is ripe for decision. (Docs. 76, 89, 98). For the
follow ng reasons, the Board’s notion is granted in part and denied
in part.

I. FACTS

Plaintiff’s second amended conplaint alleges that the twelve
defendants violated the Shernman Act and tortiously interfered with
plaintiff’s prospective Dbusiness relationships. (Doc. 111).
Plaintiff, a specialty hospital, alleges in counts 1 and 2 that
defendants violated the antitrust statutes by conspiring to keep it
out of the Kansas City market in order to avoid conpetition. The
Board filed this notion to dismss the Sherman Act viol ati ons based
on clainms of immnity under the Local Governnment Antitrust Act

(“LGAA"), 15 U.S.C. 88 34 through 36. The Board al so seeks to di sm ss




count 3, the tort claim under the theory that M ssouri statutes grant
sovereign immnity to the hospital or, in the alternative, to limt
recoverabl e danages. M. Rev. Stat. 88 537.600-537. 650.
II. Motion to Dismiss Standards: FRCP 12 (b) (6)

The standards this court nust utilize upon a notion to dismss
are well known. This court wll dismss a cause of action for a
failure to state a claimonly when it appears beyond a doubt that the
plaintiff can prove no set of facts that would entitle legal relief

or when an issue of lawis dispositive. See Ford v. Wst, 222 F.3d

767, 771 (10th Cr. 2000); Robinson v. Kansas, 117 F. Supp.2d 1124,

1129 (D. Kan. 2000). Al well-pleaded facts and the reasonable
i nferences derived from those facts are viewed in the |ight nost

favorable to plaintiff. See Ford, 222 F.3d at 771; Davis v. United

Student Aid Funds, Inc., 45 F. Supp.2d 1104, 1106 (D. Kan. 1998).

Concl usory all egati ons, however, have no bearing upon this court’s

consideration. See Hall v. Bellnon, 935 F.2d 1106, 1110 (10th G r

1991) (stating that “conclusory all egati ons wi t hout supporting factual
avernments are insufficient to state a claimon which relief can be

based”); Overton v. United States, 74 F. Supp. 2d 1034, 1041 (D. N. M

1999) (citing Dunn v. White, 880 F.2d 1188, 1190 (10th Cr. 1989)).

In the end, the issue is not whether plaintiff will ultimately
prevail, but whether he is entitled to offer evidence to support his

clainms. See Robinson, 117 F. Supp.2d at 1129.

IITI. ANALYSIS




A. Immunity under the LGAA!

The LGAA provides that a party cannot recover damages, interest
on danmages, costs, or attorney’s fees for an antitrust violation from
“any |l ocal governnment, or official or enployee thereof acting in an
official capacity.”? 15 U S.C. § 35. The Board asserts that it is
part of the | ocal governnent for the city of North Kansas Gty and,
t herefore, immune from danmages.

The Tenth Crcuit, in Tarabishi v. MAl ester Regi onal Hosp., 951

F.2d 1558 (10th GCir. 1991), considered the question of whether a
public trust hospital was a | ocal governnent for purposes of the LGAA
The LGAA defines |ocal governnent as “a city, county, parish, town,
township, village, or any other general function governnmental unit
established by State law.” 15 U.S.C. 8 34. The hospital defendant
in Tarabishi argued that it was a general function governmental unit
since the hospital was created by statute and the beneficiary is the
city. 951 F.2d at 1558. The court held that the issue was one of
first inpression and considered two factors in meking its
determ nati on

First, we agree with the district court that a

YPlaintiff requests, in a footnote, that the court should all ow
plaintiff to conduct discovery. Althoughciting Fed. R Cv. P. 56(f)
as support, plaintiff fails to conply with the rule and applicable
authority. “A prerequisite to granting relief, however, is an
affidavit furnished by the nonnovant.” Commttee for the First
Anendnent  v. Canpbell, 962 F.2d 1517, 1522 (10th GCr. 1992).
Plaintiff has not identified, by way or affidavit or otherw se, what
evidence it wll obtain through discovery and how plaintiff wll
obtain it. Plaintiff’s request is deni ed.

2 The LGAA does not preclude plaintiff’s clains agai nst the Board
for declaratory and i njunctive relief. Thatcher Enterprises v. Cache
County Corp., 902 F.2d 1472, 1477 (10th Cr. 1990).
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significant consideration is where liability for an
antitrust damage award will actually fall, in light of the
LGAA' s obvious concern to |limt the inposition of treble
damage awards on taxpayers. In this case, the Gty of
McAl ester is the beneficiary of the public trust, and as
such is clearly not liable for any damage award nade
agai nst the trust. Thus, the LGAA' s concern about i nposing
unfair burdens on the taxpayers is not inplicated.

Second, inasnmuch as the question of the character of
a local entity under the LGAA is a question of state |aw,
we find it persuasive that around the tine of the
chal | enged conduct, the Okl ahonma | egi sl ature clearly viewed
public trust hospitals as entities different frompolitical

subdi vi si ons. | ndeed, under the provisions of the
Governnmental Tort Cainms Act, Ckla.Stat. tit. 51, § 152,
immunity was granted to the "state, its political
subdivisions, ... whether performng governnental or

proprietary functions.... “"Political subdivision"™ was
thereafter defined as including a "rmunicipality,” a "school
district,” a "county," and "a public trust where a city,
town school district or county is a beneficiary, provided,
that for the purposes of this act, a public trust shall not
i nclude any hospital operating under a trust authority.”
Id. at 152(8). This clear exclusion suggests that the
Okl ahoma | egi slature at the tine did not view public trust
hospitals as entities conparable to nunicipalities, schoo

district, or counties. Wiile the Tort Cainms Act's clear
i nclusion of public trust hospitals under its definition of
political subdivisions since 1987 m ght suggest a different
result today, we believe the forner provisions indicate a
consci ous characterization of a public trust hospital under
state law at the tinme relevant to this case.

Id. at 1566-67.

In order to apply the factors listed in Tarabishi, the court
finds instructive an opinion by the Mssouri Suprene Court that
ultimately held “the Board is not a public entity in its own right,
but rather a part of the City, and, for purposes of sovereign
I munity, the Board enjoys such imunity as the City would enjoy.”

State ex rel. Bd. of Trustees of Cty of North Kansas Cty Menori al

Hosp. v. Russell, 843 S. W2d 353, 357 (Md. banc 1992) (considering the

Board’ s sovereign immunity in a medical mal practice action).

A full understanding of the nature of the Board
requi res an understandi ng of the statutory framework under
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whi ch the Board operates. North Kansas City Hospital was
created under Chapter 96, [Mb. Rev. Stat.], specifically
sections 96.150 through 96.228. The statute creating the
predecessors to these sections was entitled "AN ACT to
authorize cities of the third class to purchase, erect,
| ease, equip and maintain grounds and buildings for
hospital purposes and to conduct and operate such
hospital ." The act does not describe itself as creating an
entity to run hospitals for cities that own them Rather,
the title shows that the act was intended to give third
class cities a nmeans of operating hospitals.

Currently, Chapter 96 provides a nechanismfor voters
to petition for a tax to support a hospital. Section
96. 150. 1 provides that "[w hen one hundred voters of any
city of the third class shall petition the mayor and
council asking that an annual tax ... be levied for ... a
heal th care facility in such city ... the mayor and counci
shall submt the question to the voters."” 8§ 96.150.1, [ M.
Rev. Stat.] Supp. 1991. The statute specifies that the form
of the question shall be in substantially the follow ng
form
Shall there be .......... cent tax for ..........
(establishnment of, equi pping, operating and mai ntaining) a
.......... (hospital, nursing honme, or conval escent hone,
etc.) in the city for the care and treatnent of the sick,
di sabl ed and infirn®
§ 96.150.2 (Supp.1991). Upon a two-thirds vote, the tax is
| evied and set aside in a separate fund for the facility.
8§ 96.150.3, [Mb. Rev. Stat.] Supp.1991.

Chapter 96 also includes provisions relating to the
powers of boards of trustees. Specifically, "[t]he trustees
shall have authority to operate, nmintain and nmanage a
hospital and hospital facilities, and to nake and enter

into contracts ...; to make and enter into |eases [wth
some limtations] ...; and further to provide rules and
regul ations for the operation, nanagenent or use of a
hospital...." & 96.150.5 [Mb. Rev. Stat.] Supp.1991.

Nowhere in Chapter 96 is a board granted a corporate or
political existence, perpetual succession, or existence
after dissolution of its city. Neither is a board granted
the power to sue and be sued, to tax, to i ssue bonds, or to
hol d property except as "special trustees."

The structure of a Chapter 96 board of trustees
requires a close rel ati onship between a board and its city.
The nmenbers of a board are subject to control of the city
because nenbership on the board depends upon sel ection by
the city governnent. The nenbers of a board are sel ected by
the mayor with the approval of the council. 8§ 96.160. The
menbers of a board may be renpbved for any of the reasons
listed in the statute upon a ngjority vote of the council.
8§ 96.175. Even the size and conposition of a board nay,
within limts, be varied by the city council. 8§ 96.160.
Furthernore, the funds of a Chapter 96 hospital are tied to

-5-




the city. The tax is levied by the city follow ng approval
by the voters of the city. 8 96.150.3. The tax is |evied
and collected in the same manner as ot her munici pal taxes.
Id.; 8 96.220. Any bonds issued for the hospital are i ssued
by the city, upon recommendation of the board. § 96.222.
Al t hough a board has control of the expenditures of funds
to operate the hospital, the funds are kept in the city
treasury. 8 96.190. The funds are kept separate from ot her
city nonies, but the board nust annually rmake a "detail ed
report to the city council, showing the receipts of all
funds and the expenditures therefrom and show ng each
donati on and anmount thereof."” § 96. 200.

B. Comparison with Other Boards and Entities

That the Board is not an entity becones cl earer when
the Board and Chapter 96 are conpared with entities that
have been recogni zed as such. The recent opinions of this
Court contain exanples of "public entities." These diverse
entities have varying and distinct powers appropriate to
fulfill the purposes for which they were created. However,
all of these entities share the common feature of enabling
statutes that expressly grant themcorporate existence. The
Board, on the other hand, has no existence except through
the continued existence of the City of North Kansas City.

Wil e the Board has sone features in comon with sone
of the entities in these cases, it lacks the fundanmenta
feature of an existence separate and distinct fromthat of
the Cty. Like the St. Louis Housing Authority, the Board
is selected and nay be renoved by the city governnent. Like
the New Liberty Hospital District, the Board operates a
public hospital. But, both of these entities are
specifically granted corporate existence and do not depend
upon any other entity for their existence. It is this
aspect of the entities involved in these previous cases
that sets them apart from the Board in this case. Aside
from the entities that have been before this Court in
sovereign inmunity cases, the statutes have ot her exanpl es
t hat provi de useful conparisons.

The Board essentially argues that the I|egislature
created the Board as an independent arm of the state,
rather than a part of the Cty, for the sole purpose of
runni ng a hospital for the Gty. The | egi sl ature coul d have
created such an entity, if it had wi shed. The | aw provi di ng
for hospital districts permts such an i ndependent entity.
See § 206.010.2. The statutes contain other exanples of
I ndependent entities that mght be <created by the
citizenry, such as the city library district, which "shal
be a body corporate.” 8§ 182.140. Street |ight maintenance
districts are "[t]o have perpetual existence."” 8§ 235.150.
And if you create an anbul ance district, it "shall be a
body corporate and a political subdivision of the state.”
8 190.010. The legislature did not include any grant of
separate existence when it enacted the original |aw
providing for city hospitals inthird class cities. Neither
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has it added such a grant in any of the anendnents to the
law. The nost recent anendnent occurred in 1987 and
explicitly listed the authority of a Chapter 96 board of
trustees but did not give the board any authority to have
per petual succession or to be a body corporate. See 8§
96. 150. 5, RSMb Supp. 1991. Lacki ng any separate existence,
the Board is not an entity but 1s a part of the Cty of
North Kansas City.

Not all of the statutes defining sone part of
governnent create "entities." Statutes simlar to the
sections in Chapter 96 grant authority for zoning
conmi ssions and boards of adjustnent, 88 89.070-89. 090,
park boards in third class cities, 88 90.500-90.570, and
boards to operate nunicipally owned utilities, 88 91.270,
91.480. The statutes do not grant corporate existence or
political subdivision status to these boards either. These
statutes govern the operation of parts of city governnent
in the same way sections 96.150 through 96.228 govern
operation of the Board. The statutes granting authority to
the Board are |i ke the statutes setting forth the powers of
the mayor and city council in third class cities. See 88§
77.060-77.360. A city council has no corporate existence
either. Rather, the city has corporate existence. § 77.010.
A city has the power to sue and be sued, while the city
council does not. Thus the Board is not a "public entity”
inits ow right, but rather a part of the Cty, and, for
pur poses of sovereign inmnity, the Board enjoys such
Imunity as the Gty would enjoy.

l1d. at 355-57 (citations omtted).

In considering the first factor in Tarabishi, the court nust
determine who will carry the liabilities of any potential damge
awar d. Plaintiff urges this court to find that the Board is not
considered a local governnent under the LGAA since the M ssouri
statutes state that the obligations incurred by the hospital shall be
paid fromthe hospital fund and that the debt of the hospital is not
the debt of the state or North Kansas City. (Doc. 89 at 17-18).
Wil e this argunent seens |l ogical onits face, thereality is that the
fund created for the hospital is in part established by the taxpayers.
Unli ke the hospital in Tarabishi, the North Kansas City Hospital is

a county hospital and created through the use of taxpayer dollars.
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Accordingly, any liability would indirectly fall to the taxpayers as
the hospital fund is, in part, established through tax doll ars.

As to the second factor, both the M ssouri statutes and Suprene
Court establish that the Board is not considered a separate entity but
rather an addition to the city government. Unl i ke Tarabishi, the
Board cannot operate apart fromthe exi stence of the city. The court
finds, based on the reasoning of the Suprenme Court of M ssouri, that
the Board is a local governnment as that termis defined in the LGAA 3
Defendant’s notion to dismss plaintiff’s cause of action for
antitrust damages in counts 1 and 2 is granted.*

B. Sovereign Immunity

In order to determ ne whether defendant is inmune from tort
action, the court nust first determ ne whether Kansas or M ssouri | aw
applies. Cenerally, a federal trial court sitting in diversity
applies the forumstate's choice of law. Trierweiler v. Croxton and

Trench Holding Corp., 90 F.3d 1523, 1532 (10th Cr. 1996). As for

plaintiff’s tort claim the Kansas Suprene Court has held that the | aw

of the state where the tort occurs controls. See Carolina |ndus.

Products, Inc. v. Learjet, Inc., 2001 W 1636547, *9 n. 12 (D. Kan.

Dec. 18, 2001)(citing Ling v. Jan’s Liquors, 237 Kan. 629, 635, 703

*Plaintiff asserts that even if the Board is considered a | ocal
governnment it is not imune if it was not acting wwthin its official
capacity. Wiile a finding that an enpl oyee or official was “acting
inan official capacity” is required for imunity under the LGAA, this
requi renment does not apply to a local governnent. See 15 U S.C. 8§
35(a). Plaintiff has initiated suit against the Board as an entity
and not agai nst the individual Board Trustees.

4+ At this tine, the court has not ruled on plaintiff’'s clains
under counts 1 and 2 for equitable relief and the associated
attorney’s fees and costs for those clains.
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P.2d 731, 735 (1985)); Audiotext Communications Network, Inc. v. US

Telecom 1Inc., 912 F. Supp. 469, 473 (D. Kan. 1995). Under this

rule, the tort is deened to have occurred where the wong was felt.
See Ling, 237 Kan. at 635. Plaintiff, a Kansas resident with its
principal and only place of business in Kansas, has alleged that it
has suffered a I oss of in-network contracts in the state of Kansas as
a result of defendant’s actions. (Doc. 111 at 13). Accordingly, the
court finds that Kansas |law applies to plaintiff’'s tort claim?®

Def endant urges this court to apply Mssouri’s imunity statutes
and grant it sovereign imunity. See Mb. Rev. Stat. § 537.600. The
Kansas Suprene Court in Head v. Platte County, M., 242 Kan. 442, 447,

749 P.2d 6, 9 (Kan. 1988), reviewed whether Kansas public policy
permts a Kansas court to honor a sister state’s sovereign imunity:

By holding in Nevada v. Hall that nothing in the
Constitution requires one state to apply a sister state's
sovereign imunity in tort suits against the sister state,
the United States Suprene Court |eft Kansas free to
recogni ze Mssouri's sovereign imunity as a natter of
Kansas public policy. In the case at bar, the district
court held that Kansas public policy favored the
application of Mssouri sovereign imunity to defendants.
We di sagr ee.

Qur decision in Holconmb firmy established that a
sister state has no right to exercise its sovereign
Immunity within the borders of this state. Further, it has
| ong been the public policy of Kansas to conpensate its
citizens and those wthin its borders for injuries
occurring in Kansas which result from negligent acts
outside of this state. This policy can be determ ned by the
state's statutes governing the liability of residents,
nonr esi dents, and Kansas governnental entities for tortious
acts that injure anindividual inthis state. The statutory
policy is stated by (1) K S. A 60-308(b)(2), which all ows
a plaintiff to bring suit in Kansas to recover damages for
injuries occurring in this state which resulted from
negl i gent conduct outside Kansas, and (2) the Kansas Tort
Claims Act, K S.A 75-6101 et seq., which holds Kansas

> Def endant does not appear to controvert this determ nation.
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governnmental entities liable for damages caused by their
enpl oyees' acts or omssions within this state subject to
specified exceptions.

Followng Nevada v. Hall, we are also free to
recognize M ssouri sovereign inmunity as a matter of
comty. Judicial comty is a principle by which the courts
of one state or jurisdiction give effect to the |laws and
judicial decisions of another, not as a matter of
obl i gation, but out of deference and respect. Inre Mller,
228 Kan. 606, Syl. § 3, 620 P.2d 800 (1980). Comity is not
bi nding on the forum state, but is a courtesy extended to
another state out of conveni ence and expediency.
Phi | adel phia v. Austin, 86 N.J. 55, 64, 429 A 2d 568
(1981).

W believe that, when considering comty, Kansas
courts should give primary regard to the rights of its own
citizens and persons who are within the protection of this
state

* * %

We hold that the public policy of this state is that
a sister state is sovereign only within its own boundari es,
and its immunity |laws have no extraterritorial force.

Head, 242 Kan. at 447-448, 749 P.2d at 9-10.

Def endant asserts that the Head case is not applicable since
plaintiff failed to allege that the Board conmtted an act of
collusion in Kansas. (Doc. 98 at 6). Defendant, however, m sstates
the holding in Head. The Suprenme Court of Kansas clearly stated that
the public policy of the state is to conpensate its residents for
injuries they sustain within the state of Kansas, regardless of
whet her t he negligent conduct occurred outside of the state line. The
court finds that the Kansas Suprenme Court would conclude that
M ssouri’s sovereign imunity statutes do not apply since application
in this case would be a violation of Kansas’ public policy.

Inthe alternative, defendant asserts that the court should limt

t he anount of dammges recoverable to $300,000.° See Md. Rev. Stat.

¢ Defendant al so seeks to have any claim for punitive danages
di sm ssed. Plaintiff, however, responds that it has not stated a
claimfor punitive damages. (Doc. 89 at 11).
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§ 537.600. Def endant argues that the Kansas Supreme Court would
recogni ze that provision of Mssouri’s | aws since the Head court held
that a “Mssouri governnmental entity should not receive better
treatnent than a simlarly situated Kansas governnental entity would
receive.” (Doc. 98 at 8). Kansas, however, limts liability at
$500, 000. K S. A 75-6105. Based on the prior analysis in Head, the
court is not persuaded that the Kansas Suprene Court would limt the
Board's liability to $300,000 when a simlar Kansas entity would be
subj ect to $500,000 in damages. Accordingly, defendant’s notion to
dism ss and/or cap its liability under count 3 is deni ed.
IV. CONCLUSION

Def endant’s notion to dismiss is granted in part and denied in
part. Defendant’s notion to dismss the danages clains in counts 1
and 2 is granted and defendant’s notion to dism ss count 3 is denied.

A nmotion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governi ng notions
to reconsider are well established. A notion to reconsider is
appropriate where the court has obviously m sapprehended a party's
position or the facts or applicable |aw, or where the party produces
new evi dence that could not have been obtained through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsi der and advanci ng new ar gunent s
or supporting facts which were otherw se avail able for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any such notion

shall not exceed three pages and shall strictly comply with the

standards enunciated by this court in Coneau v. Rupp. The response
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to any notion for reconsideration shall not exceed three pages.

reply shall be filed.

I T 1S SO ORDERED.

Dated this 21st

day of

Decenmber 2005, at Wchita, Kansas.

s/ ©Monti Bel ot

No

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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